GUIDANCE NOTE ON PROCEDURES FOR THE DEVELOPMENT CONTROL AND LICENSING COMMITTEE

INTRODUCTION  

This document sets out the Procedures for the Development Control and Licensing Committee. They help to give effect to the recommendation of the Nolan Committee on Standards of Conduct in Local Government that all planning authorities should have well-documented practices and procedures designed to avoid grounds for allegations of impropriety.   The main purpose of the Procedures is to ensure that the Committee acts reasonably and openly in dealing with planning matters and to protect the Council and individual Members from allegations of unfairness, findings of maladministration and legal challenge. 

The Procedures are in two parts. Part 1 contains information for members of the public about how representations can be made to the Committee and how it makes decisions.  Part 2 gives advice to Members about how they should deal with interests they may have in a matter and other relevant matters. This advice reflects the Council's Code of Conduct and forms the Protocol for the Committee on planning matters which is part of the Constitution.

If during the course of a meeting it appears that the Procedures are not being followed, the Legal and Member Services Officers will bring this to the attention of the Chair, who will be asked to take appropriate action.  Breaches can result in matters being referred to the Council's Standards Panel and the Council's Monitoring Officer. 

PART 1

HOW THE COMMITTEE OPERATES:

INFORMATION FOR MEMBERS OF THE PUBLIC

1. MAKING REPRESENTATIONS TO THE COMMITTEE

All representations to the Committee should deal with the planning merits of a case only, and must not contain anything defamatory or discriminatory.  If a person or an organisation wants to make a representation to the Committee about an item on an agenda they should not contact Members directly.  Instead they should either:-

(i) Write to the Clerk of the Development Control and Licensing Committee, Member Services, Town Hall, East Ham, London, E6 2RP. (Tel: 0208 8430 3402, e-mail address: Nigel.Harvey@Newham.gov.uk  Fax: 0208 8430 3052). The Clerk will circulate to the Members all  "written representations” received no later than noon the day before the meeting. 

OR

(ii) Ask to speak at the meeting, called a "deputation request".  The Committee will only accept deputations from people or organisations who have a planning-related interest that could be affected directly by the matter under consideration; these are: requests from an objector, an applicant, the owner of premises under enforcement action, or their agents.  The Committee will allow deputation requests either in objection or in support of the application or officers’ recommendation under consideration.  

Deputation requests must be made in writing, with a detailed statement of the issues to be raised, to be received by the Clerk no later than noon, two working days before the meeting. 

The Clerk will send a deputation statement to an applicant where a  specific request is made. They may do so, in order that a written response may be made. The response needs to be with the Clerk by noon, the working day before the meeting.

All deputation statements and responses received are circulated to and can only raise those issues set out in their deputation statement.
Deputations and responses are each limited to five minutes.  Where there is more than one request to speak on an application, the deputees are notified and invited to consider making a joint deputation for a total of five minutes; otherwise the five minutes is apportioned among the speakers by the Chair.  If the time limit is exceeded, the Chair will immediately call for an end to the speech.

The Committee will only agree to accept representations made outside these procedures where there are exceptional circumstances; for example, if someone can show they have been prejudiced by a failure to follow procedures.  

Members of the public at the meeting must not speak to or lobby individual Members or the Committee as a whole during the course of the meeting, except as part of a deputation.  Documents must not be passed to Members.  Communications on planning matters not yet on the agenda should be sent to the Development and Building Control Division.

2. HOW DECISIONS ARE TAKEN AT THE MEETING 

In very straightforward cases where the recommendation is to approve, the Committee sometimes makes a decision based solely on the officer's report without an officer presentation or extensive debate. However, more complex matters under consideration are dealt with as follows: 

· The Chair takes the item in the order listed on the agenda and announces its name and the nature of the proposal.

· The planning officer (where necessary) briefly introduces the item.

· The Committee may put questions to the officer.

· Deputation (if any) - 5 minutes

· Deputation response - 5 minutes
· The Committee may put questions to those who have spoken.
· The Committee then debates the matter seeking to avoid repetition of issues already raised and does not hear any additional representations or comments, but may seek clarification from officers.

When the Chair considers that there has been sufficient debate, he/she will call for a decision.   A vote may be taken on the recommendation in the report or on a motion moved by a Member of the Committee, altering the recommendation. 

Where the Committee is minded not to follow officers' recommendations, the Chair will ask Members to identify specific reasons for this. Officers will then be asked to advise on the sustainability of these reasons and their validity in planning terms.  The Committee may very occasionally exclude members of the public and the press to consider legal advice. 

3. SITE VISITS BY THE COMMITTEE

Occasionally the Committee may defer taking a decision on an item in order to make a site visit to clarify some aspect of a matter they are considering.  Reasons for a site visit being made are recorded by the Member Services Officer.

Officers will contact the applicant, agent, objector or third party as appropriate to provide access to the site or premises. No formal invitation is sent to other interested parties although they will be informed that the matter has been deferred for a site visit.  

No attempt may be made to make representations or lobby the Committee or individual Members during a site visit.  Members will not take any decision during the site visit but may ask questions or seek clarification, particularly about the layout of the site.  The planning officer accompanying the group will record the date of the visit, Members present and any other relevant information.

PART 2

ADVICE TO MEMBERS OF THE COMMITTEE

PROTOCOL FOR THE DEVELOPMENT CONTROL AND LICENSING COMMITTEE ON PLANNING MATTERS
1.
INTRODUCTION

1.1 The highest standards of conduct and propriety are expected in the discharge of all council functions.  Decisions in respect of planning matters will be the subject of particularly close scrutiny - both because large sums of money may be at stake for applicants for planning permission and because the quality of the environment in which local residents and the wider community live and work may be irrevocably affected.

1.2 Planning decisions are therefore taken within a framework of national legislation, national policy, the local unitary development plan and local guidance.  So far as questions of propriety are concerned members should have full regard to this Protocol and to the Council’s Code of Conduct for officers and Members.

1.3 This Protocol has been formally adopted by Newham Council and has the status of guidance for Members.  

1.4 Failure to follow its recommendations without good reason could be taken into account in investigations into possible maladministration or may have implications for the standing of Councillors and the Council as a whole.

2.
THE CONSIDERATION OF PLANNING MATTERS

2.1
Matters relating to planning are in the main considered by two main council bodies.

2.2
The Mayor is responsible for the council's functions as local planning authority under Part II of the Town & Country Planning Act 1990 (the preparation of Development Plans) responses to consultation on documents about planning policy, regional planning guidance, etc.

2.3
The Development Control and Licensing Committee undertakes all the council's functions as a local planning authority except those functions undertaken by the Executive.

2.4
It determines the following categories of planning applications (including listed building consent, conservation area consent and advertisement consent).

2.4.1 the erection of a new building providing more than two dwelling units for residential buildings and more than 250 square metres for non-residential buildings;

2.4.2
extensions to existing non-residential buildings, which exceed more than 20% of the cubic content of existing buildings within the curtilage of the site;

2.4.3
development giving rise to a use within Clauses C1-2 and D1-2 of the Schedule to the Town and Country Planning (Use Classes) Order 1987 or the shop use excepted from the provisions of Class A of the said Schedule, or the use as a fun fair, petrol filling station, and amusement centre;

2.4.4
the stationing of caravans on land;

2.4.5
the sub-division of any property into three or more residential units;

2.4.6
all change of use and major developments by the council;

2.4.7
major alterations to listed buildings;

2.4.8
the demolition of structures (other than small) in Conservation Areas; and

2.4.9
deciding on opposed Tree Preservation Orders.

3.
BEFORE A DEVELOPMENT APPLICATION COMES TO 
COMMITTEE

Involvement in Planning Matters Prior to Meetings
3.1 Members of the Committee are advised to take steps to minimise their involvement in any planning matter prior to its consideration by the Committee so that they take all decisions at the meeting with an open mind.


Declaration of Interests

3.2 Members should always be aware of the dangers of conflicts of interest.  If a Member has an interest in a matter before the committee, , the Member should always declare that interest as soon as practicable after the commencement of the meeting and, as appropriate, leave the meeting.  Further guidance on declaration of interests is given in the Code of Conduct for Members.  This is usually explained on the agenda papers at the beginning of each meeting.  Therefore 
3.3 It is important that Members are familiar with the Code of Conduct. Where in relation to any item a Member has a personal interest as defined in the Code, this must be declared in the "Declaration of Interests” section of the agenda, or at any time subsequently when the interest becomes apparent.  A Member’s personal interest also extends to the interests of his or her relatives or friends. Members should be particularly careful to be aware of the dangers at pre-application or pre-committee stage.  It is also important to be sensitive to any appearance of bias, as the test of whether a Member’s interest may affect their judgment is public perception rather than the individual’s opinion.

3.4 A Member’s personal interest becomes ‘prejudicial’ where a member of the public, with knowledge of the relevant facts, would reasonably regard it as so significant that it is likely to prejudice the Member’s judgement of the public interest.
3.5 Where a Member is in any doubt about whether they have an interest, they are advised always to seek the advice of the Council's Legal Services or Member Services, disclosing all material facts.  Because of the difficulties of doing this during the course of a meeting, whenever possible advice should be sought beforehand.  However in the final analysis the duty to declare and the decision as to whether an interest should be disclosed rests with the Member, not with officers. 
3.6 Having declared a prejudicial interest at the meeting, the Member should leave the meeting at the point the item is reached and not participate in the consideration of the item.

Lobbying
3.7 Lobbying is a normal and perfectly proper part of the political process.  The Nolan Report recognised that "It is essential for the proper operation of the planning system that local concerns are adequately ventilated.  The most effective and suitable way that this can be done is via the local elected representatives, the Councillors themselves".  Nevertheless if an approach is received by a Member from an applicant, agent or any other person (including a constituent) in relation to a particular planning matter the Member should consider carefully how to proceed.

3.8 In some cases the approach may raise issues which the Member feels he or she needs to represent to the committee so as to properly represent the interests of his or her constituents.  However if Members take a firm public position on the matter which might give the impression that they would not bring an open mind to the issue at committee this may mean that the Member may have to declare an interest in the matter and will have to refrain from taking part in the consideration and discussion and any vote on the matter as a member of the committee.   This remains the case irrespective of the party who makes the approach to the member and irrespective of whether the Member supports or opposes the application.

3.9
The Local Government Ombudsman has expressed the view that the need to represent one's constituents does not override the requirement to withdraw from a meeting if there is a declarable interest.  Thus, a member cannot present his or her constituent's views at a meeting if he or she has a declarable interest which requires that he or she withdraw.

3.10
If an approach does not raise issues which the Member wishes to present as a constituency matter to the committee, the member:

3.10.1
shall make it clear that a decision will only be taken at committee after all the relevant evidence and arguments have been considered;


3.10.2
shall avoid giving the impression that they will not bring an open mind to any decisions on the development of the site or on a particular planning application;

3.10.3
may give advice on planning procedure, rules and policy;

3.10.4
shall disclose the fact and nature of any such approach at any relevant meeting of the Development Control and Licensing Committee.

Councillors who are not Members of the Committee 

3.11 When a Councillor who is not a Member of the Committee speaks at a 
meeting they should disclose any interest including the fact that they have been in contact with the applicant, agent or an interested party if this is the case and whether they are speaking on behalf of such persons or any particular interest.
3.12 Any Councillor who is not on the Committee but who is at one of its meetings would normally sit separately, so as to demonstrate clearly that they are not taking part in the discussion, consideration or vote. They should not communicate with Members of the Committee or pass papers or documents to them before or during the meeting.  

4.
SITE VISITS

4.1 
Members in their role as Councillors should never enter any private premises which are or are likely to become the subject of or affected by any planning application.  The exception to this would be an official committee site visit to which the following rules apply:-


Purpose

4.2
The purpose of a Members' site visit is for Members to be able to familiarise themselves with the site itself and it surroundings, in order therefore to understand the issues more clearly in considering the application at committee.


Of course, no decision may be made on site.


Conduct at the Site

4.3
Members should all arrive at the site together in the arranged transport and 
receive a briefing from the accompanying officer.  Any Member travelling separately should arrange to join the other Members at the site for a briefing or have a pre-briefing.

4.4
The accompanying officer or the lead Member (as agreed) should introduce Members to whomever is ensuring access to the site and to the applicants, if there, and to any third parties (objectors/supporters) if present.

4.5 The accompanying officer or the lead Member should make clear the following matters to those at the site:

4.5.1 No lobbying is allowed

4.5.2 No decision will be made at the site

4.5.3 Members are there to view the site and its surroundings so that they 

better understand the issues.

4.6 Members should avoid being split up; it is essential that they should not allow themselves to be lobbied or enter into a debate about the application (or possible ways to change it).

4.7 Members should ensure that they have seen all aspects of the site suggested by the accompanying officer or the lead member during the briefing. 


After the Visit and at Committee

4.8 A lead Member should be selected from those Members attending the site visit.  That lead Member should give a short report about Members' observations/conclusions about the site when the relevant application is being considered and following the officer's presentation of the report.

5. OTHER ADVICE

5.1 
Members should seek to minimise their social contacts with known developers and agents and should refrain altogether from such contacts when developments are contemplated or applications are being proposed by such developers and agents or when controversial decisions are in prospect.  If a Member's connection with the property industry is such that they would frequently have to disclose an interest and refrain from taking part in the committee's business or otherwise could not regularly carry out their duties they should give careful consideration before seeking or accepting a seat on the committee and in appropriate cases should avoid this altogether.

5.2 
Members making a decision on any particular item should ensure that they are present throughout its consideration. If they join the meeting or go out and return to it part way through a particular item they should refrain from participating in the discussion and not vote on that item. 


Use of Political "Whips"

5.3 
A Member level decision on a planning application cannot be made before the committee meeting has considered all available information.  Any political group meeting prior to the committee meeting should not be used to decide how Councillors should vote.  The view of the Local Government Ombudsman is that political "whips" should not be used for planning matters. 


Relationship between Members and Officers

5.4 
Good administration is dependent on a successful relationship between Councillors and officers which can only be based upon mutual trust and understanding of each other's roles and responsibilities.  This relationship, and the trust which underpins it, must never be abused or compromised.  Accordingly Councillors should never put pressure on officers for a particular recommendation to be included in a committee report.


Member Training  

5.5 
The Nolan Committee recommended that all members of planning committees should receive appropriate training. Appointment to the Development Control Committee effectively creates a requirement for all Members to undertake such training both on appointment and periodically thereafter.  Members are advised not to accept nomination to the Committee unless they are prepared to take on this responsibility.  Members must also familiarise themselves with the provisions of these procedures.
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